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Medical malpractice liability and its effect on prenatal care utilization and infant health.

· Dubay L, 

· Kaestne R, 

· Waidmann T. 

Urban Institute, Washington, DC 20037, USA

In this paper we conduct the first national evaluation of the effect of malpractice liability pressure, as measured by malpractice premiums, on prenatal care utilization and infant health. Our results indicate that a decrease in malpractice premiums that would result from a feasible policy reform would lead to a decrease in the incidence of late prenatal care by between 3.0 and 5.9% for black women and between 2.2 and 4.7% for white women. Although, we found evidence that malpractice liability pressure was associated with greater prenatal care delay and fewer prenatal care visits, we did not find evidence that such pressure negatively affected infant health.
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The effect of welfare reform on prenatal care and birth weight.

· Kaestner R, 

· Lee WC. 

Institute of Government and Public Affairs, University of Illinois at Chicago, IL 60607, USA. kaestner@uic.edu

Welfare reform has resulted in a dramatic decline in welfare caseloads and some have claimed that a significant number of low-income women may be without health insurance as a result. The loss of insurance may reduce low-income, pregnant women's health care utilization, and this may adversely affect infant health. Welfare reform also may affect healthcare utilization and health of pregnant women and infants because of welfare-induced changes in family disposable income, time available for health investments, and levels of stress. In this paper we examine the effect of welfare reform on prenatal care utilization and birth weight of low-educated women and their infants. We find that a 50% reduction in the caseload, which is similar to that which occurred in the 1990s, is associated with a zero to seven percent decrease in first trimester prenatal care; a zero to five percent decrease in the number of prenatal care visits; and a zero to 10% increase in low birth weight. Since welfare reform was responsible for only part of the decline in the caseload, welfare reform per se had even smaller effects. Copyright 2004 John Wiley & Sons, Ltd
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The impact of the medical malpractice crisis on OB-GYNs and patients in southern New Jersey.

· Donlen J, 

· Puro JS. 

The results of this study indicate that the current medical malpractice crisis has created significant insurance affordability and accessibility problems for OB-GYNs in southern New Jersey. Even more important is the result that shows this crisis as beginning to have a very real impact on patient access to care. The average cost for malpractice coverage per physician increased from $34,616.67 in 2000 to $78,818.18 in 2003. This represents a 128% increase in just four years. As dramatic as these premium increases appear, the fact that many physicians have had to reduce their coverage in order to afford any malpractice coverage at all has not yet been taken into account. The increase in premiums particularly affects solo practitioners, such as those practicing in the more rural areas of southern New Jersey, because they are unable to take advantage of the economies of scale that larger practices enjoy. It is also the case that premium increases are even higher for high-risk subspecialties, such as maternal and fetal medicine. Certified nurse midwives are just beginning to see significant increases in their premiums as well. Fourteen point three percent of practices got quotes from three carriers this year, and 12.2% of practices got more than three quotes. This may indicate that there are physicians who are unable to find affordable coverage. More than one quarter of OB-GYN practices (26.5%) reported that their current carrier dropped one or more of the physicians in their practice during the most recent renewal period. Close to half of the practices (49%) that responded to the survey indicated that they came across at least one carrier who refused to provide a quote for liability coverage, while 14% of the practices indicated that more than three carriers refused to provide a quote. This indicates a significant problem with access to coverage. The current malpractice crisis already has had an impact on the way in which physicians practice medicine. Most significant, thirteen practices in the region indicated that at least one of their physicians had stopped delivering babies, two additional practices indicated that they had ceased delivering or caring for high-risk babies, and six practices indicated that at least one of their physicians had ceased performing surgical procedures. There are even more strategies that physicians in southern New Jersey are considering for the near future. Clearly, physicians believe that patient access to care is already a problem in southern New Jersey. If premiums do not stabilize in the very near future, there is every indication that southern New Jersey will have a severe access to care issue for its obstetrical patient population. Unfortunately, a recent report on the nation's medical malpractice insurance crisis predicts at least two more years of continuing financial problems for medical malpractice insurers. Despite the fact that New Jersey's state legislators ended their session without enacting any new tort reform laws, physicians across the state continue to apply pressure for passage of a bill to help the current medical liability crisis. Physicians plan a new round of lobbying and demonstrations beginning October 7, 2003.

J Gynecol Obstet Biol Reprod (Paris). 2003 Feb;32(1 Suppl):1S114-8.
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[Medical-legal aspects: the obstetrician as a defendant or as an expert]

[Article in French]

· Pierre F.

Service de Gynecologie Obstetrique et Medecine de la Reproduction, CHU-La Miletrie, BP 577, 86021 Poitiers Cedex. f.pierre@chu-poitiers.fr

Most claims ab out term intrapartum fetal asphyxia (or cerebral palsy presumed to be in relation with it) are based on abnormal intrapartum fetal heart rate patterns, and presumed excessive delay from decision-to-delivery and/or inadequate care. For the obstetrician, whether as a defendant or a judicial expert, the difficulty lies in data interpretation which should not be reduced to an analysis of fetal monitoring, but should consider the context, the explorations used to be sure of abnormal fetal heart rate interpretation, and appropriate delay for delivery in light of the findings.

J Gynecol Obstet Biol Reprod (Paris). 2003 Feb;32(1 Suppl):1S119-28.
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[Medical-legal aspects: the pediatrician as a defendant or as an expert]

[Article in French]

· Voyer M.

Institut de Puericulture de Paris, 26, boulevard Brune, 75014 Paris. jppvoyer@post.club-internet.fr

Claims concerning management of term intrapartum fetal asphyxia account for nearly 45% of all claims filed against pediatricians practicing in the perinatal setting. We recall here briefly the legal and judiciary context under French law, calling upon ten years experience as a medical expert to describe the principal circumstances and clinical forms of acute intrapartum fetal distress which have lead to claims. A few precautionary and preventive measures which should be taken for the clinical forms of intrapartum fetal asphyxia which carry the greatest risk of claims are presented. Finally, practical elements which should be implemented are proposed if a claim is filled against a pediatrician.
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The pediatric neurologist as expert witness with particular reference to perinatal asphyxia.

· Shevell MI.

Department of Neurology/Neurosurgery, McGill University, Montreal, Quebec, Canada.

The frequency of litigation related to alleged medical malpractice is increasing in Canada. For the neurologist, involvement in such litigation most often takes place in the context of acting as an expert witness and, for the pediatric neurologist, the most common clinical situation for which expertise is requested is that of possible perinatal asphyxia. The medical expert's primary role is to provide necessary guidance and assistance to the court, which may permit the rendering of decisions that are scientifically valid. This article will review the attributes of the medical expert witness. Aspects of perinatal asphyxia cases under litigation that commonly require the assistance of pediatric neurology expertise such as etiology, timing, extent of disability and life expectancy will also be reviewed in detail. The aim is to provide for the neurologist a clearer understanding of the responsibilities inherent in this increasing 
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Guidelines for expert witness testimony in medical malpractice litigation. Committee on Medical Liability. American Academy of Pediatrics.

[No authors listed]

The interests of the public and the medical profession are best served when scientifically sound and unbiased expert witness testimony is readily available to plaintiffs and defendants in medical negligence suits. As members of the physician community, as patient advocates, and as private citizens, pediatricians have ethical and professional obligations to assist in the administration of justice, particularly in matters concerning potential medical malpractice. The American Academy of Pediatrics believes that the adoption of the recommendations outlined in this statement will improve the quality of medical expert witness testimony in such proceedings and thereby increase the probability of achieving equitable outcomes. Strategies to enforce ethical guidelines should be monitored for efficacy before offering policy recommendations on disciplining physicians for providing biased, false, or unscientific medical expert witness testimony.
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Expert witness testimony in medical liability cases: American Pediatric Surgical Association position statement.

· Oldham KT.
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Child neurologist as expert witness: a report of the Ethics and Practice Committees of the Child Neurology Society.

[No authors listed]

A questionnaire was circulated to 1126 members of the Child Neurology Society to assess their opinions regarding the current medical-legal system and to determine the involvement of members of the Child Neurology Society as expert witnesses. Two-hundred eighty-five questionnaires were completed, corresponding to a response rate of 25.3%. Of the respondents, 52% were child neurologists in university-based, academic practices, whereas 32% were in private practice. Approximately 90% of the respondents reviewed cases for attorneys, and 37% of these reviewed five or more cases per year. The majority, 86%, had testified or been deposed as a treating physician, and 42% of the respondents had been the object of a medical liability lawsuit. Only 30% of the respondents believed that the current medical malpractice system was fair, and nearly 90% of the respondents indicated that the system should be reformed. Two thirds of the respondents indicated that there should be a mechanism for peer review and more than half believed that the Child Neurology Society should monitor the expert witness activities of its members. These results indicate that although child neurologists frequently participate as medical experts, the respondents have an unfavorable opinion of the current medical liability system. Based on the results of the questionnaire and the need for reform in the current system, monitoring of the expert witness activities of child neurologists should be considered.

Neurology. 2006 Jan 10;66(1):1.
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· Beresford HR, 

· Williams MA, 

· Sagsveen MG. 
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American Academy of Neurology qualifications and guidelines for the physician expert witness.

· Williams MA, 

· Mackin GA, 

· Beresford HR, 

· Gordon J, 

· Jacobson PL, 

· McQuillen MP, 

· Reimschisel TE, 

· Taylor RM, 

· Bernat JL, 

· Rizzo M, 

· Snyder RD, 

· Sagsveen MG, 

· Amery M, 

· Brannon WL Jr; 

· American Academy of Neurology. 

Department of Neurology, The Johns Hopkins Hospital, Baltimore, MD, 

Clin Infect Dis. 2005 May 15;40(10):1391-2. Epub 2005 Apr 4.
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Expert Witness Guidelines: it's our turn.

· Tenenbaum MJ.
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No-fault cerebral palsy insurance: an alternative to the obstetrical malpractice lottery.

· Freeman AD, 

· Freeman JM. 

Johns Hopkins Medical Institution.

Sixty percent of malpractice premiums paid by obstetricians go to cover suits for alleged birth-related cerebral palsy (CP). Yet substantially less than half of that money goes to CP victims, and less than 10 percent of children with CP receive any compensation at all from tort suits. This paper proposes a system that would compensate all children born with CP for most handicap-related expenses, in exchange for which the children would be foreclosed from bringing suits alleging birth-related malpractice. Malpractice would be policed by a state board, which would investigate all CP cases. This proposal would be more equitable than current systems. It would also be less expensive, since it would avoid costly litigation and decrease the cost of obstetrical malpractice insurance.
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Can no-fault compensation of impaired infants alleviate the malpractice crisis in obstetrics?

· Gallup CL.

University of California, Berkeley.

In 1987, Virginia initiated no-fault compensation for birth-related neurological injuries in an attempt to ensure the availability of malpractice insurance for the state's obstetricians. This paper explores some possible causes for the refusal of Virginia's insurers to write malpractice coverage for obstetricians and analyzes the ability of the act to resolve the medical malpractice crisis in obstetrics. It also examines the effect of this limited no-fault compensation scheme on obstetricians' incentives and on the welfare of neurologically damaged children.

Am J Obstet Gynecol. 1997 Aug;177(2):268-71; discussion 271-3.
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Characteristics of successful claims for payment by the Florida Neurologic Injury Compensation Association Fund.

· Stalnaker BL, 

· Maher JE, 

· Kleinman GE, 

· Macksey JM, 

· Fishman LA, 

· Bernard JM. 

Department of Obstetrics and Gynecology, University of Florida, Pensacola, USA.

OBJECTIVES: Our purpose was to examine the obstetric characteristics of claims paid by the State of Florida after the birth of a neurologically impaired child. STUDY DESIGN: The Florida Birth Related Neurological Injury Compensation plan is a no-fault alternative to litigation for compensation after a catastrophic neurologic birth injury. The plan has specific criteria for inclusion. We retrospectively analyzed claims for compensation that were accepted and paid (n = 64) after a birth-related neurologic injury. Simple description statistics were compiled for the relative frequencies of various obstetric correlates found in successful claims for payment. RESULTS: Seventy percent of infants (45) were delivered by cesarean section and 15 of 19 vaginal deliveries (79%) were operative (forceps or vacuum), yielding a 94% operative delivery rate. A persistent nonreassuring fetal heart rate tracing was seen before delivery in all cases. The 5-minute Apgar score was < or = 6 in 91% of deliveries and the 10-minute Apgar score was < 6 in 86% of deliveries. When first examined in the labor and delivery suite, 17 women had a nonreassuring fetal heart rate, and a nonreassuring tracing developed in labor in 47. Nine attempts at vaginal birth after a cesarean section led to a uterine rupture. Seven of these deliveries were either inductions or augmentations against an unfavorable cervix. Forty-five percent (27) of deliveries were associated with meconium-stained amniotic fluid, including 17 infants with meconium aspiration syndrome. There were three shoulder dystocias and four infants with group B streptococcal sepsis. In eight cases (12.5%), there appeared to be a breach of the published standard of care, which contributed to the poor outcome. CONCLUSION: Most of these cases should not have been eligible for compensation in a traditional tort-based system because the applicable standard of care was not breached. Meeting the published standard for perinatal care failed to prevent these devastating neurologic injuries. Obviously, not all intrapartum injuries can be prevented; however, if we are to prevent similar injuries in the future, we will need to examine the clinical management in these or similar case for clues to develop novel strategies to respond to intrapartum emergencies. An unexpected finding was the frequency of catastrophic birth injuries after an attempted vaginal birth after cesarean section with the predominance of these deliveries associated with oxytocin stimulation against an unripe cervix. It is apparent that the push to lower cesarean section rates is not without some risk.

Obstet Gynecol. 1998 Mar;91(3):437-43.
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No-fault system of compensation for obstetric injury: winners and losers.

· Sloan FA, 

· Whetten-Goldstein K, 

· Stout EM, 

· Entman SS, 

· Hickson GB. 

Center for Health Policy, Law and Management, and the Department of Economics, Duke University, Durham, North Carolina 27708, USA. fsloan@hpolicy.duke.edu

OBJECTIVE: To determine whether Florida's implementation of a no-fault system for birth-related neurologic injuries reduced lawsuits and total spending associated with such injuries, and whether no-fault was more efficient than tort in distributing compensation. METHODS: We compared claims and payments before and after implementation of a no-fault system in 1989. Data came from the Department of Insurance's medical malpractice closed claim files and no-fault records. Descriptive statistics were compiled for tort claims before 1989 and for tort and no-fault claims for 1989-1991. We developed two projection approaches to estimate claims and payments after 1989, with and without no-fault. We assessed the program's performance on the basis of comparisons of actual and projected values for 1989-1991. RESULTS: The number of tort claims for permanent labor-delivery injury and death fell 16-32%. However, when no-fault claims were added to tort claims, total claims frequency rose by 11-38%. Annually, an estimated 479 children suffered birth-related injuries; however, only 13 were compensated under no-fault. Total combined payments to patients and all lawyers did not decrease, but of the total, a much larger portion went to patients. Compensation of patients after plaintiff lawyers' fees rose 4% or 44%, depending on the projection method used. Less than 3% of total payments went to lawyers under no-fault versus 39% under tort. CONCLUSION: Some claimants with birth-related injuries were winners, taking home a larger percentage of their awards than their tort counterparts. Lawyers clearly lost under no-fault. Because of the narrow statutory definition, many children with birth-related neurologic injuries did not qualify for coverage.

N Engl J Med. 2006 May 11;354(19):2024-33.
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N Engl J Med. 2006 Aug 17;355(7):734-5; author reply 736. 

N Engl J Med. 2006 Aug 17;355(7):735; author reply 736. 

N Engl J Med. 2006 Aug 17;355(7):735; author reply 736. 

Claims, errors, and compensation payments in medical malpractice litigation.

· Studdert DM, 

· Mello MM, 

· Gawande AA, 

· Gandhi TK, 

· Kachalia A, 

· Yoon C, 

· Puopolo AL, 

· Brennan TA. 

Department of Health Policy and Management, Harvard School of Public Health, Boston, MA 02115, USA. studdert@hsph.harvard.edu

BACKGROUND: In the current debate over tort reform, critics of the medical malpractice system charge that frivolous litigation--claims that lack evidence of injury, substandard care, or both--is common and costly. METHODS: Trained physicians reviewed a random sample of 1452 closed malpractice claims from five liability insurers to determine whether a medical injury had occurred and, if so, whether it was due to medical error. We analyzed the prevalence, characteristics, litigation outcomes, and costs of claims that lacked evidence of error. RESULTS: For 3 percent of the claims, there were no verifiable medical injuries, and 37 percent did not involve errors. Most of the claims that were not associated with errors (370 of 515 [72 percent]) or injuries (31 of 37 [84 percent]) did not result in compensation; most that involved injuries due to error did (653 of 889 [73 percent]). Payment of claims not involving errors occurred less frequently than did the converse form of inaccuracy--nonpayment of claims associated with errors. When claims not involving errors were compensated, payments were significantly lower on average than were payments for claims involving errors (313,205 dollars vs. 521,560 dollars, P=0.004). Overall, claims not involving errors accounted for 13 to 16 percent of the system's total monetary costs. For every dollar spent on compensation, 54 cents went to administrative expenses (including those involving lawyers, experts, and courts). Claims involving errors accounted for 78 percent of total administrative costs. CONCLUSIONS: Claims that lack evidence of error are not uncommon, but most are denied compensation. The vast majority of expenditures go toward litigation over errors and payment of them. The overhead costs of malpractice litigation are exorbitant. Copyright 2006 Massachusetts Medical Society.

J Health Polit Policy Law. 2002 Oct;27(5):833-54.
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Compensation for medical injury in New Zealand: does "'no-fault" increase the level of claims making and reduce social and clinical selectivity?

· Davis P, 

· Lay-Yee R, 

· Fitzjohn J, 

· Hider P, 

· Briant R, 

· Schug S. 

Christchurch School of Medicine and Health Sciences, University of Otago, Christchurch, New Zealand.

The issues of patient safety and quality of care have gained policy attention with a growing appreciation of the scale and impact of medical injury in health systems. While the focus is clearly on the prevention of iatrogenic injury, the question of patient compensation is now also considered important, if only because in fault-based tort systems the fear of litigation may itself be a barrier to the disclosure and open discussion of medical error. No-fault systems, by contrast, do not require proof of culpability, and thus may both reduce barriers to compensation and increase disclosure of error. Little evidence, however, is available on the performance of such systems. This article reports on the analysis of two data sources-a sample of hospital admissions and a complete set of compensation claims for medical injury. Both are for the same year and region of New Zealand, a country that has maintained a no-fault system of accident compensation for a quarter of a century. Just over 2 percent of hospital admissions were associated with an adverse event that was potentially compensable under scheme criteria. While the claims process was well targeted, the level of claims making and receipt was low, with the ratio of successful claims to potentially compensable events being approximately 1:30. Comparison of social and clinical characteristics of the two data sets revealed a degree of selectivity. Compared with the hospital events, the typical successful claimant was younger and female and was much more likely to have experienced a surgical adverse event that, while unexpected, was not due to substandard care. It is concluded that, in interpreting these results, account needs to be taken of a number of features unique to the New Zealand system. These include: the limited payoff for a compensation claim (no pain and suffering or lump sum, free hospital care); the relative complexity of the grounds for claim (either rarity and severity or practitioner error); and a history of limited litigation for medical error. This suggests that, while the New Zealand system is well targeted, cheap, and free of financial and legal barriers, a change in legal doctrine alone has not in itself been sufficient to remove completely the selective and low level of claims making traditionally associated with patient compensation under tort.

Ann Surg. 2003 Jun;237(6):844-51; discussion 851-2.
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Surgical adverse events, risk management, and malpractice outcome: morbidity and mortality review is not enough.

· Morris JA Jr, 

· Carrillo Y, 

· Jenkins JM, 

· Smith PW, 

· Bledsoe S, 

· Pichert J, 

· White A. 

Section of Surgical Sciences, Division of Trauma and Surgical Critical Care, Vanderbilt University Medical Center, 243 Medical Center South, 2100 Pierce Avenue, Nashville, TN 37212-3755, USA. john.morris@vanderbilt.edu

OBJECTIVE: To review all admissions (age > 13) to three surgical patient care centers at a single academic medical center between January 1, 1995, and December 6, 1999, for significant surgical adverse events. SUMMARY BACKGROUND DATA: Little data exist on the interrelationships between surgical adverse events, risk management, malpractice claims, and resulting indemnity payments to plaintiffs. The authors hypothesized that examination of this process would identify performance improvement opportunities overlooked by standard medical peer review; the risk of litigation would be constant across the three homogeneous patient care centers; and the risk management process would exceed the performance improvement process. METHODS: Data collected included patient demographics (age, gender, and employment status), hospital financials (hospital charges, costs, and financial class), and outcome. Outcome categories were medical (disability: <1 month, 1-6 months, permanent/death), legal (no legal action, settlement, summary judgment), financial (indemnity payments, legal fees, write-offs), and cause and effect analysis. Cause and effect analysis attempts to identify system failures contributing to adverse outcomes. This was determined by two independent analysts using the 17 Harvard criteria and subdividing these into subsystem causative factors. RESULTS: The study group consisted of 130 patients with surgical adverse events resulting in total liabilities of $8.2 million US dollars. The incidence of adverse events per 1,000 admissions across the three patient care centers was similar, but indemnity payments per 1,000 admissions varied (cardiothoracic = $30 US dollars, women's health = $90 US dollars, trauma = $520 US dollars). Patient demographics were not predictive of high-risk subgroups for adverse events or litigation. In terms of medical outcome, 51 patients had permanent disability or death, accounting for 98% of the indemnity payments. In terms of legal outcome, 103 patients received no indemnity payments, 15 patients received indemnity payments, four suits remain open, and in eight cases charges were written off ($0.121 million US dollars). To date, no cases have been adjudicated in court. Cause and effect analysis identified 390 system failures contributing to the adverse events (mean 3.0 failures per adverse event); there were 4.7 failures per adverse event in the 15 indemnity cases. Five categories of causes accounted for 75% of the failures (patient management, n = 104; communication, n = 89; administration, n = 33; documentation, n = 32; behavior, n = 23). The current medical review process would have identified 104 of 390 systems failures (37%). CONCLUSIONS: This study demonstrates no rational link between the tort system and the reduction of adverse events. Sixty-three percent of contributing causes to adverse events were undetected by current medical review processes. Adverse events occur at the interface between different systems or disciplines and result from multiple failures. Indemnity costs per hospital day vary dramatically by patient care center (range $3.60-97.60 US dollars a day). The regionalization of healthcare is in jeopardy from the burden of high indemnity payments.

Obstet Gynecol. 2005 May;105(5 Pt 1):1031-8.
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Cause and effect analysis of closed claims in obstetrics and gynecology.

· White AA, 

· Pichert JW, 

· Bledsoe SH, 

· Irwin C, 

· Entman SS. 

Vanderbilt University School of Medicine, Nashville, USA.

BACKGROUND: Identifying the etiologies of real or perceived adverse clinical events and undesired outcomes is an important step in improving patient safety and reducing malpractice risks. Systematic analysis of obstetrics and gynecology-related risk management files allows a more complete examination of ways that human and systems factors may contribute to adverse events. OBJECTIVE: To learn the medical complaints of patients who experienced apparent adverse events, the general causes of those adverse events, and the significant specific causal factors involved in obstetrics and gynecology-related risk management cases. METHODS: This was a retrospective analysis of 90 consecutive obstetrics and gynecology-related internal review files opened by a medical center's risk managers between 1995 and 2001. Each file was analyzed to identify factors that may have contributed to or caused unanticipated adverse events. The main outcome was the pattern of contributing factors when they were aggregated into categories. RESULTS: Fifty percent of cases were associated with inpatient obstetrics. Factors that may have contributed to adverse events were identified in 78% of cases, and most had more than one contributing factor. Thirty-one percent of adverse events were associated with apparent communication problems. Clinical performance issues were identified in 31% of cases, diagnostic issues in 18% of cases, and patient behavior contributed to 14% of adverse events. CONCLUSION: Diagnostic, therapeutic, and communication issues were the most common factors identified. Although the generalizability of these data are unknown, all obstetrics and gynecology departments face multiple challenges in assuring consistent quality care. Analysis of claims files may help identify opportunities for improvement.
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Malpractice claims data as a quality improvement tool. I. Epidemiology of error in four specialties.

· Kravitz RL, 

· Rolph JE, 

· McGuigan K. 

RAND Corporation, Santa Monica, CA 90406-2138.

OBJECTIVE.--To identify potentially preventable sources of medical injury in obstetrics and gynecology, general surgery, anesthesiology, and radiology. DESIGN.--Retrospective review of physician malpractice claim records. SETTING.--Large New Jersey physician malpractice insurer. PARTICIPANTS.--Physicians practicing obstetrics and gynecology, general surgery, anesthesiology, and radiology and covered by the insurance carrier during any portion of 1977 through 1989. MAIN OUTCOME MEASURES.--Proportion of claims due to negligence associated with errors in (1) patient management, (2) technical performance, and (3) medical and nursing staff coordination and the clinical and financial consequences of such errors. RESULTS.--Among 1371 claims ascribed to negligence, patient management errors were cited most frequently in all four specialties (48% to 75%) and, compared with performance and coordination problems, were generally associated with a higher frequency of serious injury and higher median payments. Coordination problems accounted for about 9% of claims. In obstetrics and gynecology, newborn delivery claims usually arose from management errors (57% to 68%), whereas gynecologic procedure claims were most often associated with performance errors (55% to 73%). Underperformance of cesarean section was cited more frequently than overperformance (31% vs 3%). General surgery claims were about equally divided between management and performance types regardless of procedure. Failure to perform appropriate diagnostic testing or monitoring was the main problem in 3% to 8% of claims. CONCLUSION.--Malpractice data can be used to identify problem-prone clinical processes and suggest interventions that may reduce negligence.
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Malpractice claims data as a quality improvement tool. II. Is targeting effective?

· Rolph JE, 

· Kravitz RL, 

· McGuigan K. 

RAND Corporation, Santa Monica, CA 90406-2138.

OBJECTIVE.--To evaluate the usefulness of malpractice claims data for identifying (1) physicians who are prone to negligent errors and (2) physician and hospital characteristics associated with particular kinds of errors. DESIGN.--Retrospective review of physician malpractice claim records. SETTING.--Large New Jersey physician malpractice insurer. PARTICIPANTS.--Physicians practicing obstetrics and gynecology, general surgery, anesthesiology, or radiology and covered by the insurance carrier for any portion of 1977 through 1989. MAIN OUTCOME MEASURES.--Claims were classified into 11 clinical error categories comprising three broad groups: patient management problems, technical performance problems, and staff coordination problems. Outcomes were expressed as per-physician frequency of claims due to negligence and proportion of claims associated with various types of errors. RESULTS.--Using 5 years of claims history to predict long-term claims proneness was more accurate than chance alone by 57% in obstetrics and gynecology, 33% in general surgery, 11% in anesthesiology, and 15% in radiology. Cross-validated recursive partitioning showed that among physician characteristics, only specialty was predictive of physician error profiles. For physician claims arising in acute care hospitals, hospital size and location in addition to hospital services discriminated among different error profiles; the cross-validated accuracy of this method was 69% compared with 22% accuracy achieved by random prediction. CONCLUSION.--Use of physicians' malpractice claims histories to target individuals for education or sanctions is problematic because of the only modest predictive power of such claims histories.
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Defensive medicine among high-risk specialist physicians in a volatile malpractice environment.

· Studdert DM, 

· Mello MM, 

· Sage WM, 

· DesRoches CM, 

· Peugh J, 

· Zapert K, 

· Brennan TA. 

Department of Health Policy and Management, Harvard School of Public Health, Boston, Mass 02115, USA. studdert@hsph.harvard.edu

CONTEXT: How often physicians alter their clinical behavior because of the threat of malpractice liability, termed defensive medicine, and the consequences of those changes, are central questions in the ongoing medical malpractice reform debate. OBJECTIVE: To study the prevalence and characteristics of defensive medicine among physicians practicing in high-liability specialties during a period of substantial instability in the malpractice environment. DESIGN, SETTING, AND PARTICIPANTS: Mail survey of physicians in 6 specialties at high risk of litigation (emergency medicine, general surgery, orthopedic surgery, neurosurgery, obstetrics/gynecology, and radiology) in Pennsylvania in May 2003. MAIN OUTCOME MEASURES: Number of physicians in each specialty reporting defensive medicine or changes in scope of practice and characteristics of defensive medicine (assurance and avoidance behavior). RESULTS: A total of 824 physicians (65%) completed the survey. Nearly all (93%) reported practicing defensive medicine. "Assurance behavior" such as ordering tests, performing diagnostic procedures, and referring patients for consultation, was very common (92%). Among practitioners of defensive medicine who detailed their most recent defensive act, 43% reported using imaging technology in clinically unnecessary circumstances. Avoidance of procedures and patients that were perceived to elevate the probability of litigation was also widespread. Forty-two percent of respondents reported that they had taken steps to restrict their practice in the previous 3 years, including eliminating procedures prone to complications, such as trauma surgery, and avoiding patients who had complex medical problems or were perceived as litigious. Defensive practice correlated strongly with respondents' lack of confidence in their liability insurance and perceived burden of insurance premiums. CONCLUSION: Defensive medicine is highly prevalent among physicians in Pennsylvania who pay the most for liability insurance, with potentially serious implications for cost, access, and both technical and interpersonal quality of care.
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Effects of a malpractice crisis on specialist supply and patient access to care.

· Mello MM, 

· Studdert DM, 

· DesRoches CM, 

· Peugh J, 

· Zapert K, 

· Brennan TA, 

· Sage WM. 

Department of Health Policy and Management, Harvard School of Public Health, Boston, MA 02115, USA. mmello@hsph.harvard.edu

OBJECTIVE: To investigate specialist physicians' practice decisions in response to liability concerns and their perceptions of the impact of the malpractice environment on patient access to care. SUMMARY BACKGROUND DATA: A perennial concern during "malpractice crises" is that liability costs will drive physicians in high-risk specialties out of practice, creating specialist shortages and access-to-care problems. METHODS: Mail survey of 824 Pennsylvania physicians in general surgery, neurosurgery, orthopedic surgery, obstetrics/gynecology, emergency medicine, and radiology eliciting information on practice decisions made in response to rising liability costs. RESULTS: Strong majorities of specialists reported increases over the last 3 years in patients' driving distances (58%) and waiting times (83%) for specialist care or surgery, waiting times for emergency department care (82%), and the number of patients forced to switch physicians (89%). Professional liability costs and managed care were both considered important contributing factors. Small proportions of specialists reported that they would definitely retire (7%) or relocate their practice out of state (4%) within the next 2 years; another third (32% and 29%, respectively) said they would likely do so. Forty-two percent of specialists have reduced or eliminated high-risk aspects of their practice, and 50% are likely to do so over the next 2 years. CONCLUSIONS: Our data suggest that claims of a "physician exodus" from Pennsylvania due to rising liability costs are overstated, but the malpractice situation is having demonstrable effects on the supply of specialist physicians in affected areas and their scope of practice, which likely impinges upon patients' access to care.
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Physicians' personal malpractice experiences are not related to defensive clinical practices.

· Glassman PA, 

· Rolph JE, 

· Petersen LP, 

· Bradley MA, 

· Kravitz RL. 

Veterans Affairs Medical Center, West Los Angeles, USA.

Whether personal malpractice experience is part of a tort signal prompting physicians to practice defensively is unclear. To explore this issue further, we assessed how physicians' malpractice experiences affect clinical decision making. We surveyed 1,540 physicians from four specialty groups (cardiologists, surgeons, obstetrician-gynecologists, and internists) using specialty-specific clinical scenarios. Physicians were in active private practice, were covered by a single malpractice insurer for five or more years, and worked in an eastern state. The net response rate was 54 percent (835 of 1,540) but measurable bias, based on practice characteristics, was negligible. Physicians evaluated clinical scenarios that were designed to maximize potential for finding positive defensive practices (extra tests and procedures). Then they rated how various factors influenced their decisions and answered questions on practice attitudes. The study compared management and testing recommendations among physicians with varying levels of malpractice exposure, which we defined in three separate ways. Participants were unaware of the study hypotheses. Physicians with greater malpractice experience showed no systematic differences in initial management choice or subsequent test recommendations. For example, similar percentages of internists in the top and bottom claims rate quartiles admitted a patient with syncope (78 percent versus 73 percent; p = 42), discharged a patient with nonspecific chest pain (80 percent versus 80 percent; p = .88), and delayed surgery in a patient with nonspecific changes on a electrocardiograph (58 percent versus 68 percent; p = .18). Attitudes about malpractice also did not differ with varying malpractice experience. Personal malpractice experience is not a predominant factor in the tort signal that prompts physicians to engage in defensive practices, to the extent that such practices exist.
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Defensive medicine and obstetrics.

· Baldwin LM, 

· Hart LG, 

· Lloyd M, 

· Fordyce M, 

· Rosenblatt RA. 

Department of Family Medicine, University of Washington, School of Medicine, Seattle 98195-5304, USA.

OBJECTIVE--To test the hypothesis that physicians with greater malpractice claims exposure, either through personal experience or in their practice environment, will use more prenatal resources and have a higher cesarean delivery rate than physicians with lesser claims exposure. DESIGN--Retrospective cohort study using county malpractice defendant rate data from the Washington State Physicians Insurance and Exchange Association and prenatal care, delivery method, and self-reported obstetric suit experience data from the Content of Obstetrical Care Study database. SETTING--Washington State obstetric practices. PARTICIPANTS--Stratified random samples of obstetrician-gynecologists and family physicians. MAIN OUTCOME MEASURES--The rates of obstetric ultrasound use, referral and consultation, prenatal care resource use, and cesarean delivery. RESULTS--After controlling for patient, physician, and sociodemographic characteristics, we found no difference in prenatal resource use or cesarean delivery rate for low-risk patients between physicians with more and less exposure to malpractice claims. CONCLUSIONS--This study does not support an association between the malpractice experience or exposure of individual physicians and an increase in the use of prenatal resources or ceserean deliveries for the care of low-risk obstetric patients.
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Measuring defensive medicine using clinical scenario surveys.

· Klingman D, 

· Localio AR, 

· Sugarman J, 

· Wagner JL, 

· Polishuk PT, 

· Wolfe L, 

· Corrigan JA. 

Milton S. Hershey Medical Center, Pennsylvania State University, USA.

For more than two decades, advocates of malpractice system reform have claimed that the most damaging and costly result of the U.S. medical malpractice system is the practice of defensive medicine, in which physicians order tests and procedures primarily because of fear of malpractice liability. In this article, we discuss the issues raised by different definitions of defensive medicine and propose a working definition to guide measurement of the concept. We also consider the strengths and weaknesses of available approaches for measuring defensive medicine. Finally, we describe an empirical approach to measuring defensive medicine using clinical scenario surveys. The results suggest that, if physicians actually practice as they say they would in these surveys, defensive medicine does exist, although not to the extent suggested by anecdotal evidence or direct physician surveys. The results also suggest that defensive medicine varies considerably across clinical situations. In all of the scenarios, many physicians chose aggressive patient management styles even though conservative management was considered medically acceptable by the expert panels that developed the scenarios. In most cases, medical indications, not malpractice concerns, motivated clinical choices. Our results highlight the limitations of surveys as a method of measuring the extent of defensive medicine. The implications of managed care and health care reform for defensive medicine are also discussed.

BMJ. 1995 Jan 7;310(6971):27-9.
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Positive and negative factors in defensive medicine: a questionnaire study of general practitioners.

· Summerton N.

Department of Public Health Medicine, Bradford Health Authority, Shipley, West Yorkshire.

OBJECTIVES--(a) To investigate defensive medical practices among general practitioners; (b) to compare any such practices with general practitioners' understanding of certain aspects of the terms of service and medical negligence and practitioners' concerns about the risk of being sued or having a complaint lodged. DESIGN--Postal questionnaire survey. Each questionnaire was followed by a reminder. SUBJECTS--500 systematically selected general practitioners on the membership list of the Medical Defence Union. MAIN OUTCOME MEASURES--Answers to questions on defensive medical practices, understanding of certain aspects of the terms of service and medical negligence, and concerns about the risk of being sued or having a complaint lodged. RESULTS--300 general practitioners returned the questionnaire (response rate 60%). 294 (98%) claimed to have made some practice changes as a result of the possibility of a patient complaining. Of the defensive medical practices adopted, the most common (over half of doctors stating likely or very likely) seemed to be increased diagnostic testing, increased referrals, increased follow up, and more detailed patient explanations and note taking. Respondents practised defensive medicine as a possible consequence of concerns about the risks of being sued or having a complaint lodged. This association was particularly strong for negative defensive practices. Defensive medical practice did not correlate with any misunderstanding about the law of negligence or the general practitioners' terms of service. CONCLUSIONS--General practitioners are practising defensive medicine. Some defensive practices such as increased patient explanations or more detailed note taking are clearly beneficial. However, implementing the findings of the Wilson report may increase negative defensive medical practices.
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Does physician performance explain interspecialty differences in malpractice claim rates?

· Taragin MI, 

· Sonnenberg FA, 

· Karns ME, 

· Trout R, 

· Shapiro S, 

· Carson JL. 

Department of Medicine, University of Medicine and Dentistry of New Jersey, Robert Wood Johnson Medical School, New Brunswick 08903-0019.

Physician specialty has been consistently associated with different malpractice claim rates, with neurosurgery, orthopedics, and obstetrics and gynecology having the highest rates. Whether these differences reflect physician performance or other aspects of patient care that are unique for each specialty is unclear. A retrospective cohort study was performed including 12,829 physicians involved in 8,221 closed cases from 1977 to 1991. For each case an assessment was made whether the plaintiff received an award and whether the physician care of the patient was indefensible. An award was made to the plaintiff in 42% of cases. Physician care was considered indefensible in 23% of the cases. The specialties with the highest award rates were anesthesiology (58.3%), obstetrics and gynecology (47.5%), and radiology (43.0%). Neurosurgery had the lowest rate of award (30.2%). The specialties with the highest indefensibility rates were radiology (36%), obstetrics and gynecology (27%), and anesthesiology (27%). Neurosurgery had the lowest indefensibility rate (10%). These results were unchanged after controlling for physician age, degree, site of training, certification status, and severity of patient injury. In conclusion, differences in award rate and indefensibility are present, but not large enough to explain the large variation in specialty claim rates. This suggests that the variation in malpractice rates results from factors other than a meaningful difference in physician performance.
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No-fault compensation for medical injuries: the prospect for error prevention.

· Studdert DM, 

· Brennan TA. 

Brigham and Women's Hospital, 75 Francis St, Boston, MA 02115, USA.

Leading patient safety proposals promote the design and implementation of error prevention strategies that target systems used to deliver care and eschew individual blame. They also call for candor among practitioners about the causes and consequences of medical injury. Both goals collide with fundamental tenets of the medical malpractice system. Thus, the challenge of addressing error in medicine demands a thorough reconsideration of the legal mechanisms currently used to deal with harms in health care. In this article, we describe an alternative to litigation that does not predicate compensation on proof of practitioner fault, suggest how it might be operationalized, and argue that there is a pressing need to test its promise. We tackle traditional criticisms of "no-fault" compensation systems for medical injury-specifically, concerns about their cost and the presumption that eliminating liability will dilute incentives to deliver high-quality care. Our recent empirical work suggests that a model designed around avoidable or preventable injuries, as opposed to negligent ones, would not exceed the costs of current malpractice systems in the United States. Implementation of such a model promises to promote quality by harmonizing injury compensation with patient safety objectives, especially if it is linked to reforms that make institutions, rather than individuals, primarily answerable for injuries.

